the legal profession based on immigration status under contemporary conditions will unquestionably have disparate impacts on communities of color. 8 Specifically, the vast majority of today's immigrants are from Mexico and Central America, as well as Asia, 9 and the reliance on undocumented immigrant status to screen access to the bar will directly impact those communities.
Heated debates have raged in the United States in recent years over "illegal" immigrants, immigration, and immigration reform. 10 Despite ongoing public dialogue for more than a decade, Congress has been unable to pass comprehensive immigration reform. 11 Ostensibly seeking to fill a perceived void in immigration enforcement as well as to respond to the failure of reform at the national level, several states in the last several years have enacted controversial immigration enforcement laws. 12 This Essay considers a small but important ancillary issue involving state treatment of undocumented immigrants -restrictions on undocumented immigrants to practice law.
The question of licensing undocumented immigrants as attorneys is part of the larger question of the integration of undocumented immigrants into American social life. 13 Like it or not, millions of undocumented immigrants live in this country.
14 Many come to the United States as children and attend American public elementary and secondary schools. 15 Undocumented college students, popularly known as DREAMers, have captured the national imagination; their political struggles also have resulted in meaningful changes in policy. 16 The natural educational progression for some college graduates is to attend graduate and professional school. Professional licensing is ordinarily the next step for professional school graduates. Part I of this Essay sketches the history of the exclusion by the various states of immigrants from the legal profession. Part II considers the possibility of licensing undocumented immigrants as lawyers.
In thinking about professional licensing, it is important to recall that a large percentage of immigrants in modern times originate in Mexico or Central America and Asia. 17 We should also acknowledge that the legislatures and the courts historically have limited the rights of noncitizens in many respects 18 -including barring them from serving on juries -in the criminal and civil justice systems in the United States. Like other minorities, immigrants have been denied full membership in American society and specifically long have suffered exclusion in the American justice system. Today, many of those noncitizens are people of color.
I. THE HISTORICAL EXCLUSION OF IMMIGRANTS FROM THE LEGAL PROFESSION
Similar to many aspects of American social life, the licensing of attorneys has been marred by widespread discrimination against women and racial minorities. 19 Such exclusion is consistent with the discrimination against women and minorities in American social life generally. For decades, states also denied licenses to practice law to immigrants in the United States, 20 which is entirely consistent with the history of anti-immigrant sentiment in this country. 21 Fortunately, such discrimination has declined over time. 22 Nonetheless, the long and enduring history of exclusion suggests that circumspection is warranted in considering whether the denial of a license to practice law to undocumented immigrants can be justified on permissible grounds or, alternatively, is indicative of invidious bias.
A. State Exclusion of Immigrants from the Practice of Law
Consider briefly the history of the exclusion of immigrants from the legal profession. In Ex parte Thompson, 23 the North Carolina Supreme Court in 1824 denied two noncitizens licenses to practice law. It reasoned that noncitizens only possess a temporary allegiance to the United States 24 and expressed fear that the legal profession "should not fall into such hands as would lower it in the national opinion." 25 The court further observed that " [t] here is no profession relative to which the public good more imperiously requires that its members should 17 See OFFICE OF IMMIGRATION STATISTICS, supra note 9, at 6-19. 18 24 See id. at 361-62. 25 Id. at 363. duly appreciate, and honestly maintain, the freedom, the purity, and the genuine spirit of our political institutions." 26 The exclusion of noncitizens from the practice of law historically has had pernicious racial impacts. For much of U.S. history, American law required that an immigrant be "white" to naturalize and become a U.S. citizen. 27 In combination with the citizenship requirement for a bar license, the whiteness prerequisite for naturalization indirectly barred Asian immigrantsincluding lawful immigrants -from the practice of law. In the case of In re Hong Yen Chang, 28 for example, the California Supreme Court held that an immigrant from China was not eligible to practice law because he was not a U.S. citizen and was ineligible for U.S. citizenship. Similarly, in In re Yamashita, 29 the Washington Supreme Court denied the bar application of a Japanese immigrant who was not a U.S. citizen and was ineligible for U.S. citizenship. Exclusion from the practice of law constituted one of a myriad of forms of discrimination against Asian immigrants through reliance on racially discriminatory naturalization requirements.
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In 1952, Congress eliminated the whiteness requirement for U.S. citizenship. 31 Nonetheless, a number of states continued to exclude noncitizens from professions such as medicine, teaching, and law. 32 Over time, however, the courts began to extend increasing constitutional protections to immigrants, particularly lawful permanent residents. In an early case of this variety, the Supreme Court in 1915 held that a lawful immigrant possessed a constitutionally-protected right to work, "the very essence of . . . personal freedom and opportunity." 33 The 1970s saw the beginning of a general expansion of the constitutional rights of immigrants. 34 The courts ultimately extended to lawful immigrants eligibility for licensing as an attorney. The Alaska Supreme Court in 1971 held that U.S. citizenship had no "rational connection" with a person's ability to practice law. 35 The next year, the California Supreme Court concluded that there is no valid connection between U.S. citizenship and the practice of 26 41 -from being licensed as attorneys. Louisiana had barred nonimmigrants, as opposed to lawful permanent residents, from eligibility for admission to the bar. 42 The court noted that, unlike lawful permanent residents (who, it said, "are similarly situated to citizens in their economic, social, and civic . . . conditions" 43 ), nonimmigrants by definition possessed only a "temporary connection to this country" 44 and therefore could be constitutionally denied admission to the bar. Several other states besides Louisiana prohibit nonimmigrants from bar admission. 45 Some courts, however, have rejected state efforts to bar nonimmigrants from obtaining other types of professional licenses. 46 
Id

II. UNDOCUMENTED LAWYERS?
Several states are currently weighing how the Supreme Court's holding in In re Griffiths applies to undocumented immigrants. 47 Given the enrollment of undocumented students in the public schools, including law schools, the issue is likely to recur for the indefinite future. 37 In re Griffiths, 413 U.S. 717, 718 (1973) . 38 See id. at 723-24. 39 See id. at 722 ("Resident aliens, like citizens, pay taxes, support the economy, serve in the Armed Forces, and contribute in myriad other ways to our society. It is appropriate that a State bear a heavy burden when it deprives them of employment opportunities."). 40 Sheer incapability or lax enforcement of the laws barring entry into this country, coupled with the failure to establish an effective bar to the employment of undocumented aliens, has resulted in the creation of a substantial "shadow population" of illegal migrantsnumbering in the millions -within our borders. This situation raises the specter of a permanent caste of undocumented resident aliens, encouraged by some to remain here as a source of cheap labor, but nevertheless denied the benefits that our society makes available to citizens and lawful residents. The existence of such an underclass presents most difficult problems for a Nation that prides itself on adherence to principles of equality under law. 49 In making that observation, the Court struck down a Texas law that effectively barred undocumented students from receiving an elementary and secondary school public education. The Court emphasized that "[e]ven if the State found it expedient to control the conduct of adults by acting against their children, legislation directing the onus of a parent's misconduct against his children does not comport with fundamental conceptions of justice." 50 Based on that reasoning, the Court held that Texas could not impose[] a lifetime hardship on a discrete class of children not accountable for their disabling status. The stigma of illiteracy will mark them for the rest of their lives. By denying these children a basic education, we deny them the ability to live within the structure of our civic institutions, and foreclose any realistic possibility that they will contribute in even the smallest way to the progress of our Nation. In determining the rationality of [the Texas law], we may appropriately take into account its costs to the Nation and to the innocent children who are its victims. 51 In 2009, an estimated eleven million undocumented immigrants lived in the United States. 52 Because of the continued availability of jobs for undocumented workers, greatly escalating border enforcement -although increasing the risks of apprehension or even death for border crossers -has had limited impacts on decreasing the undocumented population. Rather, the recession, not heightened border enforcement, stabilized, and reduced somewhat, the undocumented immigrant population in the United States. 54 To address the issue of undocumented immigration, both Presidents Bush and Obama have advocated comprehensive reform of the U.S. immigration laws and called for regularizing the status of certain categories of undocumented immigrants. 55 As this essay goes to press, Congress, however, has been unable to pass comprehensive immigration reform. 56 Whether right or wrong (or constitutional or not), 57 many state and local governments have stepped in to enact immigration enforcement legislation. 58 In so doing, the complicated policy question facing the states is how, in the absence of what they perceive to be an effective national enforcement scheme, to respond to the substantial undocumented population in the United States.
The Texas law at issue in Plyler v. Doe did not address access to post-secondary education. 59 The U.S. government instead has generally left it to the states to determine whether undocumented students are eligible for enrollment (and under DREAM Act. 63 In 2012, the Obama administration responded administratively in a limited way to that failure through a program known as Deferred Action for Childhood Arrivals (DACA). DACA effectively halted, through the exercise of prosecutorial discretion, the removal of eligible noncitizens who were brought without proper authorization to the United States as children. 64 Some states have acted to ease the burdens on undocumented students seeking to attend public colleges and universities. The California legislature in 2001 passed a law that made undocumented students who graduated from California high schools eligible for in-state fees at California colleges and universities. 65 In 2011, the legislature passed a pair of laws referred to collectively as the California DREAM Act that permit certain children who were brought without proper immigration documentation, to apply for state-funded student financial aid. 66 In sharp contrast to the political movement of the DREAMers, other states have sought to bar undocumented immigrants from public universities. 67 In the name of immigration enforcement, Georgia, Alabama, South Carolina, Florida, and other states have followed this path.
In the face of formidable barriers, such as being ineligible for federal financial and loan programs, 68 some undocumented students have navigated their way to graduation from colleges and universities; a few can be found as students in law schools. 69 Not surprisingly, the attorney licensing authorities of several states, with the states regulating the licensing of attorneys in their jurisdiction, are now being confronted with the question of whether to license undocumented attorneys. 70 Once again, the nation faces the challenge of how to treat "aliens" in American social life. 71 
B. The Case of Sergio Garcia
Although reliable statistics are not readily available, the number of undocumented law students in the United States is "likely small;" the "best estimate" is that there are "likely around one hundred, attending roughly a dozen U.S. law schools. [It appears], however, that the number of undocumented students entering law school will continue to grow." 72 Several states including California, Florida, and New York, are currently considering the issue of licensing undocumented immigrants as attorneys. 73 Born in Mexico, Sergio Garcia was first brought to the United States by his parents when he was seventeen months old. 74 After graduating from California State University, Chico in rural northern California, Garcia attended California Northern Law School, an unaccredited law school, and subsequently passed the California bar examination. 75 He disclosed his immigration status in his bar application and, after an interview, satisfied the California State Bar that he possessed the "good moral character" necessary for the practice of law. 76 Importantly, no state bar rule or regulation barred Garcia's licensing.
Although currently lacking proper immigration documentation, Garcia is eligible, and has applied, for an immigrant visa. 77 Because of a long backlog of visa applications from his native country of Mexico, however, the U.S. government had not issued him one. 78 Garcia's long wait for an immigrant visa results from a feature of the U.S. immigration laws known as the "per country ceiling" that limits the number of immigrants to the United States from any one nation in a single year; the lengthy delay in the issuance of visas to noncitizens from Mexico like Garcia -while similarly situated noncitizens from other countries are issued immigrant visas much more quickly -has been identified as one of many reasons why immigration reform is necessary. 79 Garcia has represented that he is fully committed to abiding by the highest ethical standards of a licensed attorney. He agreed to take the oath to uphold the U.S. and California Constitutions. He has met each and every legal and regulatory requirement for a license to practice law in California. The State Bar concluded that the law and applicable regulations warranted the licensing of Garcia to practice law in the state of California. 80 The recommendation to license Sergio Garcia builds logically on the efforts of the California legislature to improve access to educational opportunities for undocumented students.
81
After receiving the California State Bar's recommendation, the California Supreme Court issued an order to show cause why the motion for the admission of Sergio Garcia by the 72 81 See supra text accompanying notes 65-66. California State Bar should be granted. 82 Briefs were filed in support of Garcia's admission by the California Attorney General, immigration law professors, bar associations, law school deans, and others; three briefs opposed the licensing of Garcia, one of them submitted by the U.S. government. 83 The U.S. government contended that 8 U.S.C. § 1621(c), which precludes the issuance of any professional license provided "by appropriated funds of a State or local government," bars Garcia's licensing as an attorney by the independent California state bar and California Supreme Court. 84 The issues raised by the applications to practice law by persons like Sergio Garcia are part of a larger set of issues concerning the status of undocumented immigrants in American social life. Eligibility for state driver's licenses, for example, has been a contentious political issue. 85 For at least a generation, the U.S. Supreme Court has addressed the questions surrounding the constitutional treatment of undocumented persons like Garcia brought to this country by their parents. 86 A number of undocumented immigrants in the United States are in a similar position to Sergio Garcia. 87 If denied a license to practice law, Sergio Garcia would in effect be punished for the decisions of his parents to unlawfully bring him as a toddler to this country, precisely the result that the Supreme Court in Plyler v. Doe sought to avoid. 88 Pursuant to the Court's holding in that case, undocumented students attend public elementary and secondary schools, and some, like 82 86 See supra text accompanying notes 49-51 (discussing Plyler v. Doe). 87 See supra text accompanying notes 72-73. 88 See supra text accompanying notes 49-51.
Garcia, have beaten the odds to succeed academically. 89 Garcia's licensing as a lawyer would allow the state of California, which subsidized his elementary, secondary, and post-secondary education, to benefit from his economic and other contributions to the state as a lawyer. In addition, having spent virtually his entire life in the United States and succeeding in the American education system, Garcia, in almost all respects but his immigration status (which is set for regularization as soon as a visa is issued), 90 is fully integrated into American society. Besides legal arguments, a number of public policy concerns lurk in the background of Sergio Garcia's application to practice law. The California Supreme Court asked specifically for briefing on the question of whether policy reasons militated against the licensing of Garcia. 91 In the heated debate over immigration, the allegedly negative economic impacts of undocumented immigration frequently are invoked to justify tighter immigration controls and tough enforcement policies. 92 The consensus among economists, however, is that immigration is a net economic benefit to the United States. the practice of law as an independent contractor or on a pro bono basis, without violating the employer sanctions provisions of federal immigration law.
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If found to be eligible for bar admission, the impact of the small number of undocumented immigrants on the legal market would be negligible. 97 There are relatively few people like Sergio Garcia -brought to the United States by his parents as a young child who progressed through the public educational system and then graduated law school and passed the California bar examination. 98 We can expect only a small number of undocumented persons in the future to successfully navigate the many barriers to bar admission facing undocumented persons.
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From a consumer protection standpoint, Sergio Garcia does not appear to pose any risks in the representation of clients different from those of any other newly-licensed attorney. Garcia's immigration status in no way impedes his ability to zealously represent his clients to the best of his abilities. Indeed, issuing a license to Garcia is consistent with California laws and regulations and does not encourage a violation of the law. 100 If Garcia in fact violates the law in some way, he would be subject to discipline by the California State Bar and face the possible loss of his license to practice law.
101
Opponents of Garcia's licensing also might claim that his admission to the practice of law would encourage undocumented immigration and that a license would be a "magnet" to undocumented immigration. To the vast majority of immigrants (legal and otherwise), the magnet of legal and unauthorized immigration to the United States is jobs.
102 But, as previously discussed, 103 Congress has addressed the concern with the employer sanctions provisions of the U.S. immigration laws. Any prospective employer of Garcia would be required to comply with the employer sanctions provisions of the U.S. immigration laws.
104
There is little, if any, evidence that many would-be migrants realistically would be encouraged to come to the United States to practice law if Sergio Garcia were admitted. Conversely, there is little, if any, evidence that denial of his admission would decrease undocumented immigration. Implicitly concluding that it would not materially encourage immigration in violation of the law, the California legislature, as a matter of fairness and equity, passed legislation designed to improve the accessibility to certain groups of undocumented student residents to public colleges and universities. 105 Moreover, in this instance, Sergio Garcia is eligible for a lawful immigrant visa, which the U.S. government in all likelihood will issue him in due course. 106 Having lived in the United States for decades, he is an American in all respects but his immigration status. Living without authorization in the United States, without more, is a civil (not a criminal) violation and, in any event, a violation of the law initiated by his parents when Garcia was an infant. Thus, Garcia 96 See 8 C.F.R. § 274a.1(f) (2006) ("The term employee [for purposes of employer sanctions] means an individual who provides services or labor for an employer for wages or other remuneration but does not mean independent contractors . . . ."). 97 See supra text accompanying notes 72-73. 98 See supra text accompanying notes 72-79. 99 See supra text accompanying notes 72-73. 100 See supra text accompanying notes 74-82. 101 See, e.g., In re Larkin, 768 P.2d 604 (Cal. 1989) (suspending attorney's license to practice law because of a criminal conviction). 102 See JOHNSON, supra note 93, at 131-67. 103 See supra text accompanying notes 94-95. 104 See supra text accompanying notes 94-95. 105 See supra text accompanying notes [65] [66] . 106 See supra text accompanying notes 77-79. cannot be somehow characterized as a criminal; indeed, the moral character requirement for bar admission screens out persons with certain criminal convictions from the practice of law. 107 If, as a policy matter, the California Supreme Court was somehow concerned that licensing undocumented persons to practice law might somehow encourage violations of the U.S. immigration laws, it could follow the lead of the California legislature in allowing undocumented students to qualify for resident fees at California colleges and universities. Enacted in 2001, the California Education Code 108 provides that an undocumented student must file "an affidavit with the institution of higher education stating that the student has filed an application to legalize his or her immigration status, or will file an application as soon as he or she is eligible to do so." Similarly, undocumented bar applicants could be required to file an affidavit making similar representations to make efforts to legalize their immigration status. Sergio Garcia already has taken the necessary steps to regularize his immigration status.
CONCLUSION
In retrospect, the nation collectively considers the history of racial and gender exclusions from the practice of law as an unfortunate part of the nation's history of discrimination. Today, we celebrate the elimination of those exclusions. In retrospect, these exclusionary chapters of U.S. history are difficult to reconcile with the nation's robust commitment to equality. In 1973, the U.S. Supreme Court held that states cannot bar lawful permanent residents as a class from the practice of law. 109 One can only wonder how, a century from now, the nation would view the exclusion of undocumented immigrants from the legal profession.
The case of Sergio Garcia squarely raises the issue of licensing to practice law an undocumented immigrant who was brought to the United States by his parents as an infant. This specific issue has not yet been addressed by the U.S. Supreme Court and currently is being considered by the bars of several states. 110 The eligibility of undocumented immigrants to practice law in the United States touches on profoundly important issues about the place of the undocumented -who number in the millions - 111 in American social life. The United States has grappled with this perplexing issue 107 See supra text accompanying notes 75-76 (noting that the California state bar had found that Sergio Garcia had the good moral character necessary to practice law); see also 
